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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 
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1. 9:00 AM CASE NUMBER:  MSC18-01957 
CASE NAME:  DEAN HABEGGER VS DR. HENRY KUNG 
 HEARING ON SUMMARY MOTION  JUDGMENT, OR IN THE ALT, SUMMARY ADJUDICATION+0021-
0025+ 
*TENTATIVE RULING:* 
 

The motion for summary judgment filed by defendant Ming Tyh Maa, M.D., as to plaintiffs’ 
Third Amended Complaint (“TAC”) is granted.  Plaintiffs have failed to raise a triable issue of fact on 
the issue of causation.  (Undisputed Material Fact (“UMF”) Nos. 1, 2, 3, 4, 5, 6, 7, 11, 12; Defendant’s 
Material Fact (“DMF”) No. 20 as ineffectively disputed by plaintiffs’ expert, Dr. Barnett; Gomez Decl, ¶ 
16; Barnett Decl., ¶ 14, 15, 19.) 
 

Background 
 
This is a case for medical malpractice and loss of consortium.  The plaintiffs are Dean 

Habegger and his wife, Debbie Habegger.  The TAC alleges that Mr. Habegger (who was then 66 years 
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of age and had previously lost his right kidney in 2012 to cancer) developed acute pancreatitis after 
undergoing an outpatient endoscopy procedure on October 19, 2017.  According to the TAC, acute 
kidney injury (AKI) is a serious complication of severe acute pancreatitis (SAP).  Early recognition of 
AKI and SAP are necessary to avoid further complications, such as compartment syndrome (increased 
pressure within a confined body space) in the abdomen.  (TAC, ¶ 54. 55.)  Compartment syndrome 
can lead to damage or destruction of tissue and organs if it is not relieved through surgery. 

 
Mr. Habegger went to the emergency department at John Muir Medical Center in Concord 

within hours after the endoscopy procedure on October 19, 2017.  He was soon diagnosed with acute 
pancreatitis, and within a day or two developed an intraabdominal compartment syndrome.  He 
remained hospitalized at John Muir from October 19, 2017 through October 30, 2017, when he was 
discharged to another hospital, in San Francisco, that could provide a higher level of care. 

 
In September 2018, plaintiffs sued John Muir as well as various doctors who cared for him 

there, arguing they negligently failed to diagnose and treat his compartment syndrome, causing him 
to suffer damage to various internal organs and structures. 
 

One of those doctors, Dr. Maa, now moves for summary judgment, arguing that plaintiff 
cannot establish a breach of the standard of care or causation.   

 
In response to the motion, plaintiffs have narrowed their theories of liability against Dr. Maa 

to one:  that he failed to obtain a surgical consultation recommended by another doctor involved in 
Mr. Habegger’s care, a nephrologist (kidney doctor), Dr. Chiu.  (Cf. UMF 5 with UMF 17 and DMF 13.)   
 

Factual background 
 

Dr. Maa provided care to Mr. Habegger on three occasions:  at 8:34 a.m. on October 20, 5:31 
p.m. on October 21, and 9:25 a.m. on October 22, 2017.  (UMF 6-9 and Dr. Maa’s Ex. C, J. Muir 
medical records, pp. 1307, 1321, 1330.)  At the time of the first interaction, Dr. Maa either diagnosed 
acute pancreatitis and “acute on chronic renal failure” (a term the parties have not defined), or listed 
those conditions as ones that previous healthcare providers had diagnosed, mentioning them under a 
heading, “Problem List.”  (Dr. Maa’s Ex. C, J. Muir Records, p. 1307.)  The consultation note of Dr. 
Bergis, who treated plaintiff earlier, at 1:45 a.m. on October 20, 2017, states that plaintiff had already 
by then developed “acute kidney injury.”  (Dr. Maa’s Ex. C, J. Muir Records, p. 1266.)  Thus, acute 
pancreatitis, acute kidney injury, and acute on chronic renal failure had already developed before Dr. 
Maa could have done anything to cause them.    

 
Dr. Maa’s motion argues that nothing Dr. Maa did caused any of plaintiffs’ damages; the 

damages were all due to the natural progression of the original injury during the outpatient 
endoscopy procedure and the consequent acute pancreatitis. 

 
In response to the motion, plaintiffs have submitted a declaration of their own expert.  

However, that declaration fails to provide any evidence that obtaining a surgical consultation would 
have changed Mr. Habegger’s outcome.  Accordingly, plaintiffs have failed to raise an issue on 
causation, and Dr. Maa’s motion must be granted.  
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Discussion 
 
The scope of the defendant’s initial burden on a motion for summary judgment is defined by 

the pleadings.  (See Tsemetzin v. Coast Federal Savings & Loan Assn. (1997) 57 Cal.App.4th 1334, 
1342.)  Here, the TAC alleges the following regarding the consequences of failing to obtain a surgical 
consultation:   

 
Surgical consultation should have been requested as soon as possible 
by the . . . named doctor defendants.  (¶ 82.)  . . .  Severe pancreatitis 
and abdominal compartment syndrome require the assessment of a 
surgeon as urgent operation may have been indicated.  Surgical 
consultation also may have prevented this [sic] severe intravascular 
depletion that occurred.”  (¶ 96.)  These errors and omissions led to 
severe medical consequences for Mr. Habegger, including multiple 
organ failure.  (¶ 97.)  . . .  [T]he consequences of these initial errors 
were devastating to Mr. Habegger’s long term health and quality of 
life, as he has long term health issues that will linger fo [sic] the rest 
of his life.  As a direct and proximate result of the breach of the 
applicable standard of care by Dr. Kung Plaintiff suffered . . . 
conscious [sic?] pain and suffering . . . and was required to undergo 
additional medical procedures . . .”  (¶ 99.)  All named defendants 
caused the injuries.  (¶ 100.)  (Emphasis added.)   

 
These allegations do not impose much of a burden on defendants.  To start with, they may be 

legally inadequate.  A healthcare provider is liable for damages proximately caused by his breach of 
the standard of care. (See Frantz v. San Luis Medical Clinic (1978) 81 Cal.App.3d 34, 39.)  The evidence 
in support of causation must permit an inference that the doctor’s negligent conduct probably caused 
the claimed injury.  (See Id. at 44.)  A mere possibility is not enough.  (Bromme v. Pavitt (1992) 5 
Cal.App.4th 1487, 1498.)  Nor is the lost chance of a better outcome.  (Id. at 1498-1500 (“The 
evidence established it was probable Bromme would have died even if her cancer had been 
diagnosed in June 1981. Thus, it was more likely than not the failure thereafter to diagnose Bromine's 
cancer did not contribute to her death”); Williams v. Wraxall (1995) 33 Cal.App.4th 120, 134-135 
(stating that the lost chance theory has been uniformly rejected in California as “contrary to sound 
logic, legal precedent and public policy”).)  

 
The allegations of the TAC fail to distinguish between the injuries caused by the original injury 

during the endoscopy and those caused by the failure to treat, or the delay in treating, the alleged 
consequent complications.  Further, the TAC fails to allege which injuries were caused by the failure 
to obtain a surgical consultation and which injuries were caused by the other alleged breaches in the 
standard of care that plaintiffs are no longer pursuing.  Finally, the TAC alleges only in a general and 
conclusory way in paragraph 100 that Dr. Maa caused any damages.  Paragraph 99, which alleges the 
damages somewhat more specifically, alleges that Dr. Kung alone caused the damages. 

  
Moreover, the TAC does not allege that surgery definitely was necessary, only that surgery 
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“may have been” necessary; and it does not allege that the failure to perform urgent surgery caused 
any additional damages, only that it may have.  (¶ 96.)  The only injury that the TAC definitely 
attributes to malpractice is multiple organ failure, and it alleges this injury was caused by many 
different breaches in the standard of care, and not just by Dr. Maa’s failure to obtain a surgical 
consultation.  (¶ 97.) 

 
Given the lack of clarity regarding the issues Dr. Maa needed to address, the court concludes 

the declaration of his expert, Dr. Gomez, is sufficient to meet his initial burden on causation.  Dr. 
Gomez states the following: 

 
[N]o alleged act or omission by Dr. Maa caused, or was a substantial 
factor in causing, Dean Habegger’s acute and/or chronic pancreatitis 
or acute kidney injury.  Acute pancreatitis results in pancreatic 
inflammation, which causes a cytokine cascade, often leading to 
multisystem organ dysfunction and/or damage. . . . [T]he damages 
and injuries alleged in the [TAC] were likely caused by Plaintiff Dean 
Habegger’s acute pancreatitis and acute kidney injury . . . (¶ 16.) 

 
In summary, Dr. Gomez states that the one clear injury mentioned in the TAC, multisystem 

organ failure, was caused by acute pancreatitis, an injury that existed before Dr. Maa ever treated Mr. 
Habegger.  

 
In response to Dr. Gomez’ declaration, plaintiffs submit the declaration of their expert, Dr. 

Barnett.  Dr. Barnett may have raised a triable issue regarding the cause of the multisystem organ 
failure by stating that “untreated [Abdominal Compartment Syndrome] is highly correlated with 
multi-system organ damage.”  (¶ 18.)  However, he does not opine that Dr. Maa caused the 
compartment syndrome, and the only way he suggests that Dr. Maa failed to properly treat the 
compartment syndrome was by failing to obtain a surgical consultation. 

 
Critically, however, he does not say that, if consulted, a surgeon would probably have 

operated.  Instead, he says:   
 

[O]nce there is suspicion of abdominal compartment syndrome, the 
emergency doctor consults a surgeon as soon as possible for further 
evaluation and treatment.  After being formally consulted and 
evaluating the patient in question and the facts of the case, the 
surgeon typically uses their discretion to decide if a surgical 
procedure is indicated.  Dr. Maa’s failure to consult with a surgeon in 
a timely fashion, e.g. no later that [sic] the point at which it was 
recommended by Dr. Chiu, denied Mr. Habegger the possibility of 
having a surgical decompression before further damage was done to 
his abdominal organs.  (¶ 14.)  It is my opinion that Dr. Maa should 
have taken the initiative to further investigate Mr. Habegger’s 
abdominal compartment syndrome, and his failure to do so may have 
had very dire consequences for Mr. Habegger.  (¶ 15.)  
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He then concludes his causation discussion with stronger language, saying that “Dr. Maa’s 

negligent failure to timely request consultation with a surgeon led to a delay in definitive treatment 
and resolution of Dean Habegger’s abdominal compartment syndrome, and thus ongoing and further 
injury to his abdominal organs, and in particular one remaining kidney.”  (¶ 19.)  However, in failing to 
say that, if consulted, a surgeon would have operated, he fails to explain how the delay in obtaining 
the consultation caused any further injury.  (See Fernandez v. Alexander (2019) 31 Cal.App.5th 770, 
781-782 (affirming summary judgment for defendant doctor where the patient’s expert did not state 
that surgery would have produced a better outcome than the treatment used for plaintiff’s fractured 
wrist – a cast); Jennings v. Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108, 
1119-1121 (affirming judgment for defendant healthcare provider where plaintiff’s expert did not 
explain how an infection would have spread from a retractor negligently left inside the plaintiff to 
where the infection was ultimately found).) 
 
 If a surgeon would not have operated, the failure to obtain a surgical consultation did not 
cause anything.  By failing to provide evidence that it was probable rather than merely possible that a 
surgery consultation would have resulted in the performance of a surgery, Dr. Barnett’s declaration 
fails to raise a triable issue that Dr. Maa’s failure to obtain a surgical consultation caused any of 
plaintiffs’ damages.  Therefore, Dr. Maa’s motion for summary judgment must be granted. 
 

   

    

2. 9:00 AM CASE NUMBER:  MSC18-02007 
CASE NAME:  KRISTIN BUTLER VS ANTONIO HERNANDEZ 
 *HEARING ON MOTION IN RE:  ORDER GRANTING PREFERENCE IN SETTING TRIAL DATE 
*TENTATIVE RULING:* 
 
Defendant’s motion for preference is denied without prejudice.  
 
While Mr. Hernandez is over 70 years old, he failed to submit with his moving papers a declaration 
attesting that his health “is such that a preference is necessary to prevent prejudicing” Mr. 
Hernandez’s interest in the litigation. Defense counsel’s declaration merely attested to Mr. 
Hernandez’s “stress.” Counsel’s reply declaration stating that stress was deteriorating Mr. 
Hernandez’s hearing and eyesight would likely be sufficient. See Fox v. Superior Court (2018) 21 
Cal.App.5th 529, 534 (Attorney affidavit based on information and belief as to client’s medical 
diagnosis/prognosis is adequate for a preference motion.) But the court cannot consider new 
evidence on reply. 
 

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  04/20/2022 

6 

 

 

    
3. 9:00 AM CASE NUMBER:  MSC18-02047 
CASE NAME:  HELMS VS ALPINE ENGINEERING/SALEEM 
 HEARING ON SUMMARY MOTION  ADJUDICATION ON PLAINTIFF'S 5TH CAUSE OF ACTION FILED BY 
EAGLELIFT, INC. 
*TENTATIVE RULING:* 
 
 The motions filed by defendants EagleLift, Inc., Alpine Engineering, LLC and Mohammed 
Saleem (the latter two referred to collectively herein as “Alpine”) for summary adjudication as to the 
Fifth Cause of Action of the Second Amended Complaint (“SAC”) is denied.  (See Plaintiff’s Additional 
Fact Nos. 1-2.)  
 
 The Fifth Cause of Action of the SAC alleges that defendant EagleLift committed intentional 
misrepresentation by stating it had installed 12 interior posts (SAC, ¶ 46, 47), and that defendants 
Alpine and Saleem committed intentional misrepresentation by stating in a letter dated July 14, 2017 
that all pertinent work done by EagleLift, was performed “as designed.”  (¶ 50.)  These 
representations were false because not all posts and piers called for in the design were installed.  
(SAC, ¶ 49.)  
 
 Both sets of defendants now move for summary adjudication of this cause of action based on 
the statute of limitations.  Defendants allege that in 2017 plaintiff believed that not all the work was 
done.  (See Helms Depo, pp. 196-198.)  Thus, any cause of action for intentional misrepresentation 
accrued then.  Because the claim for intentional misrepresentation was not added until the SAC was 
filed on July 28, 2021, the claim is barred by the three-year statute of limitations set forth in section 
338 (d) of the Code of Civil Procedure. 
 
 What defendants’ motions overlook, however, is the effect of the relation back doctrine.  
Under that doctrine, an amended complaint is deemed filed as of the filing date of the original, or an 
earlier, version of the complaint provided that the amendment (1) rests on the same general set of 
facts, (2) involves the same injury, and (3) refers to the same instrumentality. (Pointe San Diego 
Residential Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 
276.)   
 
 Here, within two years of the date that she paid for the work, plaintiff filed a First Amended 
Complaint on April 23, 2019 (the “FAC”).  The FAC alleges that plaintiff paid the full amount billed 
“pursuant to a notification from Alpine/Saleem that the work was duly and properly completed as of 
July 14, 2017.”  (¶ 15.)   It further alleges that the defendants “negligently failed to perform the work . 
. . they represented . . . they would . . .”  (¶ 18.)   
 
 The SAC contains those same allegations (¶¶ 15 and 19), but then adds a Fifth Cause of Action 
alleging that the failure to perform the work represented was not just negligent, but, in fact, 
intentional.   
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 California courts have long made clear that the relation back doctrine can apply even though 
an amended complaint adds new legal theories, so long as the amended claim is still based on the 
same general set of facts.  (See Austin v. Massachusetts Bonding & Ins. Co. (1961) 56 Cal.2d 596, 598, 
600-602 (permitting a change in legal theory against the defendant from direct liability, as an agent, 
to secondary liability, as a surety); (Weinstock v. Eissler (1964) 224 Cal.App.2d 212, 234-235 
(permitting a plaintiff to add a claim for fraud to an existing claim for medical negligence concerning 
the same conduct (the  performance of a cerebral angiogram and spinal tap) and primary right (“the 
wrongful invasion of his body.”))   
 

The Fifth Cause of Action of the SAC is based on the same general facts as the FAC.  Both 
versions of the complaint are based on the fact that not all of the work was performed, and on the 
same primary right – damage to plaintiff’s economic interests.   
 
 The other two requirements of the relation back doctrine are also met.  The FAC and the SAC 
involve the same injuries and instrumentality. 
 
 EagleLift’s Reply Brief argues that the Fifth Cause of Action of the SAC is not based on the 
same injury as the FAC is because it is based on an economic injury, whereas the four causes of action 
in the FAC were all based on an injury to property.  (Reply Brief at 3:17-28; 5:26-6:2.)   
 

The court disagrees.  The Second Cause of Action of the FAC, for Professional Negligence, 
alleges property damage, i.e., damage to plaintiff’s residence.  (FAC, ¶ 29; SAC, ¶31.)  However, her 
Fourth Cause of Action, for breach of contract, alleges only economic damage; and her two other tort 
claims, the First and Third Causes of Action, for Negligence and Negligent Misrepresentation, 
respectively, also allege only economic, not property, damage.   

 
Further, based on the Prayer in both the FAC and the SAC, all causes of action seeks only 

economic, not property, damage because the Prayer requests the same damages for all causes of 
action:  the monies paid to the defendants and the cost of correcting the work.  (See FAC, p.7 and 8; 
SAC, p. 9 and 10.)   Those are economic injuries.  Plaintiff would be seeking to recover for property 
damage if she alleged that defendants’ defective or incomplete work caused damage to some other 
part of her house.  (See generally Aas v. Superior Court (2000) 24 Cal.4th 627, 640-641; Fieldstone Co. 
v. Briggs Plumbing Products, Inc. (1997) 54 Cal.App.4th 357, 363-364.)    EagleLift has not 
demonstrated that the Fifth Cause of Action of the SAC and the FAC as a whole allege different 
injuries. 
 
 EagleLift’s Reply Brief also argues that the instrumentality causing the injury is different, 
because the FAC alleged only work that was defectively performed, whereas the Fifth Cause of Action 
of the SAC alleges work that was not performed at all.  The case that apparently prompted adopted of 
the “same instrumentality” requirement (see Barrington v. A. H. Robins Co. (1985) 39 Cal.3d 146, 151) 
is Coronet Manufacturing Co. v. Superior Court (1979) 90 Cal.App.3d 342, 347-348.  In Coronet, the 
court held the amended complaint did not relate back because the original complaint alleged a 
personal injury caused by a defective hair dryer manufactured by one defendant and the amended 
complaint an injury caused by a defective lamp manufactured by another.  Even there, however, the 
court said the amended complaint would relate back if the hair dryer was plugged into the lamp and 
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was part of the same causal chain.   
 
 Here, the instrumentality is the same:  defendants and their workers.  Further, as noted 
above, the FAC alleges that not all the work was done.  The work was not done because defendants 
did not do it.  Therefore, the instrumentality is the same in both versions of the complaint. 
 
 Finally, EagleLift’s Reply Brief argues that the relation back doctrine is inapplicable because 
the SAC alleges one fact absent from the SAC:  defendants represented that the posts, pier jacks, and 
tiebacks had been completely installed as called for in the plans.  (¶ 16.)  That is irrelevant, however.  
Amended complaints that allege new legal theories commonly include some new facts.  In Austin, the 
original complaint alleged that the defendants were brokers and agents for the plaintiff and that 
defendants had procured a $5,000 surety bond.  The amended complaint substituted the name of the 
bonding company for a Doe defendant, attached the bond to the complaint, and sued the bonding 
company as a surety rather than as a broker or agent of the plaintiff.  The test is not whether the 
original and amended complaints allege all the same facts, only whether they are based on the same 
“general set of facts.”  The new, Fifth Cause of Action meets that test.   
 
 Because the relation back doctrine applies, the Fifth Cause of Action, for intentional 
misrepresentation, is deemed filed as of April 23, 2019, well within three years of the date of the 
alleged misrepresentation.  Defendants have not established that the Fifth Cause of Action is barred 
by the statute of limitations. 
 
 None of the objections filed by the parties are material to the court’s disposition of the 
motion.  (CCP § 437c (q).)   
 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC18-02047 
CASE NAME:  HELMS VS ALPINE ENGINEERING/SALEEM 
 HEARING ON SUMMARY MOTION  ADJUDICATION+0002-0003+ 
*TENTATIVE RULING:* 
 
See line 3. 
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5. 9:00 AM CASE NUMBER:  MSC18-02555 
CASE NAME:  GANNON VS. ODELL 
 MOTION  ATTNYS FEES UPON GRANTING SPCL MTN TO STRIKE+0001-0003-0004+ 
*TENTATIVE RULING:* 
 
The motion was continued by ex parte application to April 27, 2022 at 9:00 a.m. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC21-00615 
CASE NAME:  MENJIVAR VS FONSECA 
 MOTION  STRIKE PORTIONS OF PLAINTIFFS COMPLAINT+0002+ 
*TENTATIVE RULING:* 
 
The motion became moot with the filing of First Amended Complaint. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-01821 
CASE NAME:  ACOSTA VS. STANICH-BANMILLER 
 *HEARING ON MOTION FOR DISCOVERY  COMPEL ARBITRATION & TO DISMISS OR STAY 
CASE+0003-0004+ 
*TENTATIVE RULING:* 
 
Continued to May 25, 2022 at 9:00 a.m. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-02561 
CASE NAME:  BURREY VS DECKER BULLOCK DREYFUS, INC., ET AL. 
 MOTION  ORDER CONSOLIDATING ACTIONS BY DREYFUS & LEONE+0002+ 
*TENTATIVE RULING:* 
 
Withdrawn by moving party. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC22-00065 
CASE NAME:  KHALID VS. HOMEOWNERS FIRST, LLC 
 HEARING ON ORDER TO SHOW CAUSE IN RE:  WHY PRELIMINARY INJUNCTION SHOULD NOT 
ISSUE+ENJOINING DEFT AND THEIR AGENTS FROM PROCEEDING+ 
*TENTATIVE RULING:* 
 
Continued to April 27, 2022 at 9:00 a.m. by stipulation. 
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10. 9:00 AM CASE NUMBER:  MSC22-00111 
CASE NAME:  BURKE VS IRIS 
 HEARING ON DEMURRER TO:  000100+0004+ 
*TENTATIVE RULING:* 
 
Continued to May 25, 2022 at 9:00 a.m. 
 

 

 
  

    

11. 9:00 AM CASE NUMBER:  MSN22-0447 
CASE NAME:  TEAMSTERS LOCAL 856 VS WCCUSD 
 MOTION  PTN TO COMPEL ARBITRATION+0001+ 
*TENTATIVE RULING:* 
 
The petition has been dismissed per stipulation. 
 

ADD ON 
 

  

    

12. 9:01 AM CASE NUMBER:  MSC20-00628 
CASE NAME:  RISOFTDEV VS CHATFIELD 
 *HEARING ON MOTION IN RE:  TO REMOVE SEAL AND REQ FOR JUDICIAL NOTICE 
*TENTATIVE RULING:* 
 

 Defendants and Cross-Complainants Jared Owensby, TeraNexSys LLC, Christopher Martinez, 

and Brian Marshall’s motion to remove seal is granted. Request for OSC re sanctions is denied. 

 This matter was previously on calendar in Department 36 for hearing on March 17, 2022.  

After hearing oral arguments and taking the matter was taken under submission, the matter was 

continued to April 13, 2022 to be heard in Dept. 21 by the Honorable Jill Fannin.     

 Defendants bring this motion to remove the seal, pursuant Cal. Rules of Court, Rule 2.551.   

Plaintiff’s ex parte application to seal the proceedings was granted by the Court on July 27, 2020.  At 

that time, Defendants had not been served with the summons and complaint; they had no notice and 

no opportunity to oppose. (Defendants were served almost a year later in April 2021.)  

  In its application to seal the proceedings, Plaintiff alleged it was developing a quantum-

resistant encryption product.  Plaintiff invoked claims of national security implication in its 

application.  Plaintiff claimed that the trade secret information related to computer security products 

that are pending approval with the National Security Agency (NSA) and Central Intelligence Agency 

(CIA.)  Plaintiff’s counsel, Mark Corrinet declared that a public display of this technology, or even a 

public knowledge of the existence of this lawsuit, “could both ruin the Company, its products, and 

subject the country to a higher risk of cyber intrusion, i.e., attack.”  (Corrinet Decl., ¶ 6.)   

 Defendants seek to remove the seal arguing the record provides no basis for sealing the 
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proceedings in its entirety.  Defendants argue Plaintiff submitted a superficial and factually 

unsupported ex parte application to seal the proceeding entirely. The application provided no case 

law and no documents, except the declaration of counsel, in support of the motion.   

 The California Supreme Court stated, “Unless confidentiality is required by law, court records 

are presumed to be open.” Cal Rules of Court, Rule 2.550(c). We believe that the public has an 

interest, in all civil cases, in observing and assessing the performance of its public judicial system, and 

that interest strongly supports a general right of access in ordinary civil cases.”  (NBC Subsidiary 

(KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1210.)  The Supreme Court held:   

[B]efore substantive courtroom proceedings are closed or transcripts are ordered 
sealed, a trial court must hold a hearing and expressly find that (i) there exists an 
overriding interest supporting closure and/or sealing; (ii) there is a substantial 
probability  that the interest will be prejudiced absent closure and/or sealing; (iii) the 
proposed closure and/or sealing is narrowly tailored to serve the overriding interest; 
and (iv) there is no less restrictive means of achieving the overriding interest. 
 

(NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1217-1218.) 

 Defendants argue Plaintiff did not show an overriding interest supporting the sealing of the 

proceedings. Plaintiff asserted national security interest, but there is no support for Plaintiff’s claim 

that their computers products are being evaluated by the NSA.  Defendants point out that Plaintiff 

failed to include any evidence that the Company actually made a submission to the NSA or CIA or that 

these agencies responded to the unsolicited submissions.  Furthermore, Defendants maintain that 

NSA does not evaluate such products as the NSA has specifically required “quantum resistant” 

algorithms to be submitted to the National Institute of Standards and Technology, a regulatory 

agency of the U.S. Dept. of Commerce. Plaintiff provided no evidence that it products have been 

submitted to NIST for evaluation.  Moreover, Defendants argue the NIST requires such quantum-

resistant algorithms to be placed in the public domain so that public comments could be made for the 

evaluations and review. Defendants argue there is no evidence that government agencies have shown 

an interest in Plaintiff’s products. 

 Secondly, Defendants argue Plaintiff failed to show prejudice if the records and proceedings 

are not sealed.  “Court records will not be sealed unless we find that a substantial probability of 

prejudice to that interest exists absent sealing the record.” 

(McNair v. National Collegiate Athletic Assn. (2015) 234 Cal.App.4th 25, 37.)  Defendants contend 

Plaintiff put forth no evidence to show how its products would be damaged by the unsealing of the 

court records.  

 Finally, Defendants argue the sealing is not narrowly tailored.  Plaintiff provided no evidence 

that there is “no less restrictive means to achieve the overriding interest.”  Defendants argue that 

even if the Court finds the information confidential, there are is no need to place the entire file under 

seal.  The Amended Complaint does not provide any specificity as to how Plaintiff’s products work or 

the underlying source code to allow a third party to reverse engineer the products.  Defendants argue 
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that any sealing should relate to documents submitted that include detailed, substantive information 

regarding Plaintiffs’ trade secrets that is not already in the public domain. 

 Based upon the sweeping order, there is no case information available on the Court’s 

website.  Defendants have to rely on Plaintiff’s counsel for information or directly contacting the 

Court. 

Opposition 

 Plaintiff’s only opposition to lifting the seal was filed on January 6, 2022, before the present 

motion was filed.  Plaintiff mentions that at the time it appeared ex parte for the application to seal 

the file, there were no defendants in the case because they were either avoiding service or allowing 

defaults to be taken. 

 Plaintiff argues there is an overriding interest that overcomes the public’s access to the 

record.  Plaintiff argues if the trade secrets of RisoftDev Inc. are open to the public, along with the 

“outright lies, vitriol, and fraudulent claims” made by Defendants in the pleadings, the company and 

its technologies would be finished. 

 Plaintiff argues it has an overriding interest in that it has put in six years of work and over a 

half million dollars in investment in the encryption development.  It has obtained over 24 patents, 

including two in the United States.  The entire purpose of this lawsuit is to recover any confidential 

material from Defendants being improperly held and to recovery $140,000 in lost patent work. 

 Plaintiff also argues that it will be prejudiced if the file is unsealed because, in addition to the 

disclosure of confidential information, Defendants have sought to destroy Plaintiff’s reputation.  

Plaintiff argues the mere knowledge of this lawsuit will destroy Plaintiff.  Moreover, the public release 

of the Rodriguez report will destroy Plaintiff’s intellectual property as that document outlines the 

entire theoretical foundation of the encryption system. 

      

Ruling 

 Defendants’ motion to unseal the proceedings is granted.  While Plaintiff has demonstrated 

that some documents are confidential and should be sealed from the public, including any documents 

that may reveal encryption and black key technologies, it has no overriding interest in sealing the 

entire proceedings.   

             This Court initially granted the seal out of an abundance of caution based on plaintiff’s claims 

that national security was at stake. These claims were over stated. 

             Plaintiff’s counsel now asserts, “I sought the seal in RisoftDev Inc. v. Chatfield to protect my 

client from what was destined to be a brutal assault by defendants to cover up their theft of 

RISOFTDEV Inc. intellectual property and their conspiracy back in late 2017/early 2018 to take over 

the company.)  (Corrinet Second Decl., ¶ 5.)  Plaintiff seeks to prevent the public from viewing 
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Defendants’ “literal spewing of lies and fabrications.”  

            This new reasoning does not override the interest of public access.  “Public access to civil 

proceedings serves to (i) demonstrate that justice is meted out fairly, thereby promoting public 

confidence in such governmental proceedings; (ii) provide a means by which citizens scrutinize and 

check the use and possible abuse of judicial power; and (iii) enhance the truthfinding function of the 

proceeding.  (NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1219.)   “‘[I]n a 

sense [such civil litigants] take the good with the bad, knowing that with public protection comes 

public knowledge’ of otherwise private facts.”  (NBC Subsidiary (KNBC-TV), Inc. v. Superior 

Court (1999) 20 Cal.4th 1178, 1211, fn. 27, quoting Estate of Hearst (1977) 67 Cal. App. 3d 777, 783-

784.)  

 

  At the hearing on March 17, 2022, Plaintiff made arguments that file should remained sealed 

to protect the reputation of the Dr. Ben Rodriguez, a non-party to case.  Dr. Rodriguez evaluated 

Plaintiff’s product and provided a compilation of his findings.  In support of the argument Plaintiff 

cites to Kamakana v. City & County of Honolulu (9th Cir. 2006) 447 F.3d 1172, 1179.  It stated, “In 

general, ‘compelling reasons’ sufficient to outweigh the public's interest in disclosure and justify 

sealing court records exist when such ‘court files might have become a vehicle for improper 

purposes,’ such as the use of records to gratify private spite, promote public scandal, circulate 

libelous statements, or release trade secrets. Nixon, 435 U.S. at 598.” (Kamakana v. City & County of 

Honolulu (9th Cir. 2006) 447 F.3d 1172, 1179.)  Plaintiff maintains the file contains defamatory 

statements about Dr. Rodriguez. However, Plaintiff has not demonstrated the file is used for such 

purposes, as to be a vehicle to defame Dr. Rodriguez or used to circulate libelous statements about 

Dr. Rodriguez.   

Defendants’ Request for Judicial Notice 

 Pursuant to Evidence Code, 451 through 453, Defendants requests the Court to take judicial 

notice of various websites. 

1. Exhibits A-H, which are not in the Court’s file.   

Request is denied at this time. Requesting party has not provided the Court with sufficient 

information to enable it to take judicial notice of these matter.  “A party requesting judicial notice of 

material under Evidence Code sections 452 or 453 must provide the court and each party with a copy 

of the material.”  Cal Rules of Court, Rule 3.1306(c).  

Plaintiff’s Request for Judicial Notice 

 Plaintiff requests the Court to take judicial notice of the following: 

1. “Order on Ex Parte Application,” signed by Judge Fannin on July 27, 2020. 

Request is granted. The Court takes judicial notice of the order. 

 
 

  


